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W A S H I N G T O N ,  O . C .  2 0 5 4 8  

DECISION op T H e  U N I T E D  STATES DGfl 

DATE: November 1, 1985 

MATTER OF: C l a i m  of Ray El. Waters, J r .  f o r  Taking  o f  
R e a l  P r o p e r t y  

DIGEST: On r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  w e  a f f i r m  
2-2854316, J a n .  29, 1985, i n  which w e  d e n i e d  a 
claim fo r  $175,000 s i n c e  t h e  r e c o r d  s t i l l  pre- 
s e n t s  a s u b s t a n t i a l  q u e s t i o n  a b o u t  whe the r  a 
t a k i n g  of r ea l  p r o p e r t y  by t h e  U n i t e d  S t a t e s  
has o c c u r r e d  d u e  t o  r o a d  c l o s i n g s  r e s u l t i n g  
f rom a Federal  c o n s t r u c t i o n  project. 

iilr. Xay M. Waters, Jr. h a s  r e q u e s t e d  r e c o n s i d e r a t i o n  of 
o u r  Claims G r o u p ' s  d e n i a l  o f  h i s  claim f o r  $175,000 r e s u l t i n g  
from a n  a l l e g e d  t a k i n g  o f  r ea l  p r o p e r t y  by t h e  U n i t e d  S ta tes .  
2-2854316, J a n .  29, 1985. For t h e  r e a s o n s  s ta ted below, we 
a f f i r m  o u r  d e c i s i o n .  

The c l a i m a n t  is  t h e  owner o f  a p p r o x i m a t e l y  4 . 3  acres  of 
l a n d  and improvements  l o c a t e d  a t  t h e  Tennessee-Tombigbee 
Waterway. The  c l a i m a n t  leases t h e  l a n d  t o  Waters Truck  and 
Tractor  C o . ,  I n c . ,  which  s e l l s  and  s e r v i c e s  l a r g e  t r u c k s  and 
o the r  heavy equipment,. 

The record shows t h a t  t h e  Board of S u p e r v i s o r s  of Lowndes 
County ,  Mississ ippi ,  o r d e r e d  t h e  pe rmanen t  c l o s u r e  of Old 
Macon Road and Mississ ippi  Highway 12 (Old  U . S .  Highway 8 2 )  a t  
t h e  p o i n t s  where these roads are s e v e r e d  by t h e  Naterway C a n a l  
b e i n g  c o n s t r u c t e d  as pa r t  of t h e  Tennessee-Tombigbee Waterway, 
a f e d e r a l l y - s p o n s o r e d  project .  These  c l o s i n g s  were made f o l -  
l owing  a request by t h e  U n i t e d  S ta tes  Army Corps o f  E n g i n e e r s .  
T h e  c l a i m a n t  x a i n t a i n e d  t h a t  t h e  c l o s i n g s  e f f e c t i v e l y  d e n i e d  
access t o  h i s  p r o p e r t y  s i n c e  t h e  o n l y  means of access remain-  
i n g  is  t h e  U.S. Highway 8 2  b r i d g e  across the  Tombigbee R i v e r .  
I n  t h i s  r e g a r d ,  t h e  c l a i m a n t  h a s  asserted t h a t  h e i g h t  c lear -  
a n c e  o f  t h e  b r i d g e  is i n a d e q u a t e  for  t r a n s p o r t a t i o n  of  equ ip -  
ment s o l d  by h i s  t e n a n t  and t h a t  the b r i d g e  is o ld ,  nar row,  
u n s a f e ,  and  res t r ic ted as  t o  t h e  t y p e s  o f  v e h i c l e s  t h a t  may 
cross it ,  and w i l l  become i n c r e a s i n g l y  u n s a f e  b e c a u s e  of  l a c k  
of m a i n t e n a n c e  by local a u t h o r i t i e s .  A c c o r d i n g l y ,  t h e  claim- 
a n t  a r g u e d  t h a t  t h e  Federal Government ' s  a c t i o n s  amounted t o  a 
t a k i n g  of rea l  p r o p e r t y  f o r  which h e  is e n t i t l e d  t o  compensa- 
t i o n  p u r s u a n t  to  t h e  f i f t h  arnendment t o  t h e  Un i t ed  S t a t e s  
C o n s t i t u t i o n .  The $ 1 7 5 , 0 0 0  claimed r e p r e s z n t s  t h e  a l l e g e d  
d i f f e r e n c e  i n  a p p r a i s e d  market v a l u e  o f  the c l a i m a n t ' s  prop- 
e r t y  b e f o r e  and a f t e r  the r o a d  c l o s i n g .  
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I n  i t s  a d m i n i s t r a t i v e  repor t  o n  t h e  claim, t h e  Army Corps  
of E n g i n e e r s  h a s  recommended d e n i a l .  E s s e n t i a l l y ,  t h e  Corps 
found t h a t  t h e r e  had n o t  b e e n  a compensable  t a k i n g  s i n c e  t h e  
U . S .  Highway 82  b r i d g e  p r o v i d e d  r e a s o n a b l e  access t o  t h e  prop- 
e r t y .  T h e  Corps a lso s ta ted  t h a t ,  unde r  T d i s s i s s i p p i  Code, 
s e c t i o n  63-5-51 ( 1 9 7 3 ) ,  permits may be  o b t a i n e d  t o  move 
v e h i c l e s  of g r e a t e r  h e i g h t  t h a n  n o r m a l l y  allowed o n  s t a t e  
h ighways .  

F u r t h e r m o r e ,  t h e  Corps c o n t e n d e d  t h a t  t h e  claim was based  
s o l e l y  o n  t h e  special  access n e e d s  o f  t h e  c l a i m a n t ' s  t e n a n t ,  
and s u g g e s t s  t h a t  s u c h  n e e d s  c a n n o t  be t h e  bas i s  f o r  a l l o w i n g  
a claim f o r  t a k i n g  of p r o p e r t y .  I n  h i s  r e q u e s t  f o r  r econ-  
s i d e r a t i o n ,  t h e  c l a i m a n t  h a s  p r e s e n t e d  a d d i t i o n a l  a rgumen t s  to  
s u p p o r t  h i s  2 o s i t i o n  t h a t  a t a k i n g  h a s  occurred. 

I n  2-2854316, J a n .  2 9 ,  1985, we c o n c u r r e d  w i t h  t h e  U n i t e d  
S t a t e s  Army Corps of E n g i n e e r s '  recommendat ion t o  deny 
? 4 r .  Waters' claim. Our d e n i a l  q r i l n a r i l y  was based  o n  o u r  v e r y  
l i m i t e d  role  i n  c o n s i d e r i n g  c l a i rns  b a s e d  on  a l l e g e d  t a k i n g s  of 
p r o p e r t y  by t h e  F e d e r a l  Government.  Thus ,  w e  s a i d  t h a t  "where 
t h e  record p r e s e n t s  a c o n f l i c t  t ha t  w e  c a n n o t  r e s o l v e  admin i s -  
t r a t i v e l y ,  o u r  p r a c t i c e  i s  t o  d i s a l l o w  t h e  claim and l e a v e  t h e  
c l a i m a n t  to  p u r s u e  t h e  matter i n  t h e  cour t s . "  

We t h i n k  t h e r e  s t i l l  e x i s t s  s u b s t a n t i a l  q u e s t i o n  a b o u t  
whe the r  a t a k i n g  h a s  o c c u r r e d .  I t  is  u n c e r t a i n  whe the r  t h e  
FIighway 8 2  b r i d g e  across t h e  Tombighee R i v e r  c a n  p r o v i d e  
access t o  t h e  c l a i m a n t ' s  p r o p e r t y  so t h a t  t h e  p r o p e r t y  c a n  
c o n t i n u e  t o  be used by t h e  t e n a n t  f o r  i ts  b u s i n e s s ,  and i f  
s u c h  access is  ilot ?ossible,  w h e t h e r  t h e  p r o p e r t y  c a n  be used 
f o r  o the r  purposes. A c c o r d i n g l y ,  c o n s i s t e n t  w i t h  our  l i m i t e d  
ro le  i n  a d j u d i c a t i n g  l a n d  c o n d e n n a t i o n  c l a ins ,  w e  t h i n k  i t  
appro2r ia te  to  a f f i r m  t h e  d e n i a l  of t h e  c la im and l e a v e  t h e  
c l a i m a n t  h i s  remedies i n  t h e  c o u r t s .  - See €3-152725, Feb. 19,  
1961;  3-136783, Dec. 18 ,  1958.  

)fi(/,* 
&Comptroller G e n e r a l  1 o f  the U n i t e d  S t a t e s  
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